Liberalization of Telecommunications in Europe
Some countries have both a general competition authority and a sector-specific telecommunications regulator. Where two or more authorities exist, it is important that they not subject an industry to duplicative or inconsistent intervention. 
Sector-specific regulation typically involves both prospective and retrospective activities. A telecommunications regulator, for example, will often render decisions that establish conditions for firms participating in telecommunications service markets, such as the approval of prices or the terms and conditions for interconnection between operators. Competition authorities, by contrast, tend to exercise their powers on a retrospective basis and with a view to correcting problems which result from actions by particular firms that harm competition.
1. What factors drive liberalization?

a. Generally Poor Performance of Incumbent Operators (One that tends to have stronger impact in context of liberalization.)
b. Technological Innovation (Desire on part of government, often led by business and industry, to capture economic benefits of ICT innovation through rapid deployment of new technologies.)
c. Role of ICT Sector in Economic Competitiveness (Overlapping driver)
d. Business Demand for Advanced Services at Lower Rates (Expansion of international business communications requirements, particularly Internet-based services, has dramatically increased the importance of this driver in favour of telecom competition.)
e. Consumer Demand for Internet Services (Increasing Internet penetration/usage by consumers creates pressure for low-cost, high-speed Internet access over IP networks.)
f. WTO Pressures (The combined effects of WTO agreements on basic telecom services and information technologies have set a global benchmark favouring liberalization; nations now risk falling behind economically if this benchmark is not met.)
2. What does competition mean in Telecommunications?

a. Targeted market structures should ensure efficient allocation of resources, technical and innovative efficiency, and finally fair competition. This involves implementing cost-oriented and non-excessive prices, minimizing cost of production, the provision of new services that satisfy evolving user needs, and ensuring fair network access and interconnection conditions and the absence of predatory pricing.

b. The regulator should promote market structures that ensure that services are available in the geographical markets in which they are demanded. In particular, the availability of cross-border services should be promoted in the EU, which is historically characterized by fragmentation into national markets.

c. The achievement of universal service has been determined as an important goal by users and regulators alike.
3. How did the EU manage the issue? 
a. At the end of the 1980s, the European Commission embarked on an ambitious liberalization program of the European telecommunications market. The main goal of market opening and restructuring was to promote market structures that would enable the exploitation of substantial demand and innovation potentials in the communications industry. 
b. The milestone of this program was 1 January 1998, the date for full liberalization of telecommunications infrastructure and services. 
Liberalizing the Telecommunications Services in Europe

Economic-Historical perspective

For most of its history, telecommunications has been regarded as a natural monopoly with one government-owned or privately held but closely regulated provider offering voice services over an analogue network. Economies of scale became an important justification for preserving the early telephone network as a natural monopoly power: a single entity that could offer all modern communications at the lowest cost than a number of competing suppliers. 
A monopoly was assumed to result in a larger supply of innovation due to economies of scale and scope in research and development. The investment required to build central offices, to install wire in the network and customer's premises, and to purchase, install, and maintain switching equipment for a national network represented a significant barrier to entry. Small companies might be able to interconnect a few locations and establish a few isolated networks, but the problems of coordinating the interconnection of many small, parallel networks suggested that true economies of scale and scope existed in limiting the number of network providers. 
Certainly, the notion of several networks presented the prospects of confusion and duplication of resources. Government regulation was sought to control the entry and exit of firms into the telecoms sector in order to expedite the economic benefits of innovation.
  

Telecoms regulation has also been based on the existence of network externalities. Regulation was advocated as a means to bring certain kinds of broad social benefits which would not otherwise be available or easily achievable. The long-term model for telecoms included regulation to encompass universal service as basic telephone service was not just an ordinary service, but a substantial external benefit to the population. 
To facilitate the growth of networks, the industry was to be regulated to prevent any incentive for reduced output of monopoly services and predatory prices in the absence of competition. A telephone monopoly was argued to be both more efficient and 'fair' for a government to grant an exclusive franchise to one company (over a product(s) and/or service(s) and/or region) than to let market forces dominate. 
The key to building universal service is pricing. Pricing strategies have been based on averaging rates and creating cross-subsidies designed to ensure affordable connection to as large a number of subscribers as possible. By creating cross-subsidies between residential and business services, monopoly providers can maintain more affordable residential rates. 

  

In Europe, telecom markets were divided into protected national monopolistic regimes by national governments. These monopolies were granted authority over network services, served as the government ministry, and also ran the post office - hence the name Post, Telephone, and Telegraph Administrations (PTTs). Vertical and quasi-vertical integration between these organizations and their equipment suppliers were commonplace, and the relatively closed relationships made new entry difficult. The monopolies tended to enter into long term contracts with their favoured equipment suppliers. The monopolies argued that these long-term linkages were required to guarantee high standards and compatibility among the components of the public network. Thus, the need for a single operator to retain the integrity and protect the quality of the public switched telephone network (PSTN) was promoted by the European telecommunication operators. As a regulated public entity, telephone monopolies across Europe received cross-subsidies in favour of residential users, in favour of local calls as against long-distance calls, and in favour of rural as against urban areas. This practice allowed market prices for local service to be kept at somewhat low rates (artificially set by government bodies) making the monopoly a subsidized entity for residential areas, and ensuring the goal of universal service. 

Historical developments

Compared to developments internationally, the European Union has been relatively slow in starting to liberalize the telecommunications market. It was only in 1987 that the European Commission published a framework for future regulation and liberalization in its Green Paper
 on the Development of the Common Market for Telecommunications Services and Equipment. In contrast, in the USA the first license to compete for public switched long-distance services was granted to MCI in 1969 (operational in 1972), and in 1980 the market for long-distance services was effectively liberalized. 

The liberalization measures in the EU have started with market segments of subordinate importance and gradually establishing the Commission’s power to liberalize the core telecommunications markets. The first market liberalized by the Commission on the basis of Art. 90 EC Treaty in 1988 was the terminal equipment sector
. In 1990, the European Commission introduced another liberalization directive on the basis of Art. 90 EC-Treaty, effectively liberalizing most telecommunications services except voice telephony (Services Directive)
. However, although the Services Directive can be legally interpreted to have liberalized all services other than voice telephony by July 1990, in many cases Member States maintained exclusive rights for non-voice telephony services for several years unless legally challenged.
Further liberalization steps included the authorization of the provision of all non-reserved telecommunications services on cable TV networks by 1 January 1996 and the authorization of competitive infrastructure provision for already liberalized services by 1 July 1996
.
Although, following legal interpretation, the liberalization of mobile communications was already covered by the 1990 Services Directive, the Commission in the 1990s had to intervene several times in the licensing of alternative mobile operators in Member States in order to ensure fair competition. For example, in 1995 the Commission adopted a Decision based on Art. 90 EC Treaty against Italy, which had attempted to impose considerable license fees on the second Italian GSM operator, but not on the mobile operations of the incumbent, Telecom Italia
. 
It was only in January 1996 that the liberalization of mobile communications was confirmed by a Commission Directive on mobile and personal communications
.
In March 1996, the Commission modified the 1990 Services Directive, abolishing all remaining exclusive or special operator rights by 1 January 1998, including monopoly rights for the supply of voice telephony services and the provision of public telecommunications infrastructure (transmission) services for voice telephony.
However, the agreement on the timetable for full liberalization included transitional periods for certain Member States. As a result of a case-by-case assessment by the Commission, the following periods have been confirmed: Luxembourg will fully liberalize its market from July 1998; Spain from December 1998, Ireland and Portugal from January 2000 and Greece from January 2001.
The substantial delay between the first liberalization measures in 1988 and the full liberalization of remaining voice telephony markets in 1998–2001 is due to the resistance of Member States, as well as national dominant network operators. 
This is illustrated by the following major events on the road to liberalization:
May 1992: The Council refuses the Commission’s proposal to rapidly eliminate the remaining monopolies. In its decision the Council expressed the will of the majority of Member States.
2. April 1993: The Commission’s proposal to liberalize cross-border telephony services in the EU on 1 January 1996 fails to gain support from Member States. 
3. July 1993: The Council confirms 1 January 1998 as the date for the full liberalization of all remaining monopolies. This date had been proposed by Member States.
As a result, all EU liberalization measures between 1990 and 1998 fully apply to local markets as well as long-distance markets. In comparison, most US local telecommunications markets have only been opened to competition by the 1996 Telecommunications Act.
Importantly, the liberalization program shows a number of significant gaps. The use of cable TV distribution networks for the provision of telecommunications services was liberalized on 1 January 1996 for all non-reserved services which in most Member States meant services other than voice telephony, and on 1 January 1998, for all remaining services. However, the provision of cable TV infrastructure itself was never subject to EU level liberalization. Studies contracted by the Commission provide evidence that integrated ownership of cable and telecommunications networks stifles innovation and leads to anti-competitive practices. 
However, effective liberalization has only partially been achieved in wireless communications. The EU Licensing Directive issued in 1997 permitted national regulatory authorities to limit the number of licensees on the grounds of scarcity of radio frequencies. This allows conservative Member States to protect national incumbents or other favoured operators by refusing licenses to newcomers whose projects contain wireless service elements.
The new Electronic Communications Framework

The new regulatory package changed the basis on which incumbents, new entrants and regulators operate. Its objective is to encourage the development of competition and ensure that all operators are treated on the same basis. Some of the important changes introduced by the package are summarised below. 
Streamlining of regulation. The Framework Directive forms the core of the package. Under its umbrella fall four specific Directives (plus the Data Protection Directive) which replaced much existing EU legislation in this area.
“Electronic communications”. The new package extends the scope of regulation to cover broadcasting networks as well as telecoms and cable TV networks and services. Broadcasting content is excluded, however.
Technological neutrality. One of the EU's objectives is that, wherever possible, regulation should be based upon consideration of the nature of the services provided to end users, and not on the technology used to deliver these services. As such, the same regulatory approach should apply to all telecoms networks, whether fixed or mobile, and all broadcasting networks, whether cable, satellite or terrestrial.
Authorisations, not licences. Under the new package, regulators will no longer grant individual licences. Instead, general authorisations will allow any organisation to build networks and offer services, subject only to general conditions that are applicable to all operators. More onerous conditions can only be imposed upon organisations designated as having significant market power (SMP). Further, regulators will only be able to limit the number of operators in a market when there are scarce resources at stake, notably radio spectrum or numbering ranges.
Effective competition. The EC envisages steadily increasing competition for electronic communications services, with commensurately less need for sector-specific regulation. Consequently, the new regulatory package adopts an approach more in line with the principles of general competition law. For example, the definition of significant market power is changed to bring it more into line with the concept of 'dominance' in EU competition law. Of particular note in this regard is that an operator is now presumed to be dominant in a relevant market only when its market share exceeds 50%, as compared to the previous 25%. Any final determination of SMP will, however, have to take other factors into consideration, such as the control of essential facilities, market share trends and the absence of potential competition.
Market analyses. One of the major initiatives of the new Directives will be a series of market analyses of every Member State. The EC recommended the set of markets to be analysed and finalised this list in the autumn of 2002. Each national regulator is required to investigate the specified markets for 'effective competition'. For markets that are not effectively competitive, regulators will have to identify one or more operators as having SMP, and impose additional regulation on them. Such additional regulation can only be withdrawn in future as a result of another market analysis that deems it no longer necessary. 
The overall context of the New Regulatory Framework is set out in the Framework Directive, which describes and establishes a broad framework under which regulation of all electronic communications will occur. This Directive sets out specific policy objectives for the regulation of electronic communications networks and services. It also defines overall principles which flow through all the Directives.   
The Authorisation Directive describes the general mechanisms through which services and networks may be provided, including the conditions which may be applied to operators.

The Access Directive describes how networks and services may be accessed and how interconnection between public network and service providers will be regulated. 

The Universal Service Directive considers how universal service will be protected and regulated and also addresses consumer rights. 

The Spectrum Decision concerns spectrum management issues. The Directive on Data Protection also impacts on the communications sector.

A major feature of the New Regulatory Framework is the extension of the scope of regulation to all electronic communications networks and services. This provides for a harmonised approach to all electronic communications networks and services and gives effect to a common set of rules covering developments regarding convergence. In addition, the broadening of the scope will mean that the framework will extend certain obligations and rights to operators who previously operated without such regulation.  

The New Regulatory Framework explicitly excludes all content regulation.   

The New Regulatory Framework makes fundamental changes to the way operators with Significant Market Power (“SMP”) are designated. The current Level 1 analysis of 25% market share will be replaced by a concept of dominance. The markets designated in the current regulations will be replaced by a requirement to define new markets which will better reflect the competitive and technological dynamism evident in electronic communications services and network markets. As part of the new framework, the relevant product and service markets have to be defined as being subject to market analysis by National Regulatory Authorities (“NRAs”).
The new regulatory package consists of Directives and Measures. 
Framework Directive (2002/21/EC) 

Access and Interconnection Directive (2002/19/EC) 

Authorisation Directive (2002/20/EC) 

Universal Service Directive (2002/22/EC)
Data Protection Directive (2002/58/EC). 

Radio Spectrum Decision (676/2002/EC) 

Regulation on Local Loop Unbundling (2887/2000).
Soft law instruments: 

Recommendation on relevant product and service markets (2003/311/EC)
Guidelines on market analysis and the calculation of significant market power (COMM 2002/C/165)
4. Institutional aspects of the liberalization process
a. There is no single regulatory body in telecommunications at EU level. Regulatory policy is conducted in parallel by several, relatively independent policy-making authorities that often pursue conflicting goals.
b. Member States and National Regulatory Authorities (NRAs)  
i. The central objective of Member States is to control the evolving national regulatory and market environment. 
c. The European Commission – Directorate General IV (Competition)
i. DG IV is responsible for EU competition policy. It has the task of ensuring fair competitive conditions for suppliers and users. DG IV is the main architect of the Commission’s liberalization policy in telecommunications. The central instrument of DG Comp’s liberalization policy is the Art. 90 EC Treaty. This article allows the Commission to reverse policy measures passed by Member States relating to exclusive or special rights (for example, monopoly rights) if the policy measures in question violate (an)other article(s) of the EC Treaty. The European Court of Justice confirmed the authority of the Commission to use Art. 90 EC Treaty to liberalize telecommunications markets when it dismissed a case introduced by France against the terminal equipment directive in 1991 (ECJ, Case C-202/88). Since then, the Commission has used Art. 90 to successively liberalize all telecommunications markets. 
ii. Art. 90 EC Treaty gives the Commission considerable power with respect to the Council of the European Union and the Member States since it allows the Commission to impose liberalization measures without the concurrence of the Council. However, the Commission cannot push through liberalization measures on the basis of Art. 90 against strong Member State resistance. Art. 90, as well as Art. 85 EC Treaty, vest DG IV with substantial power to determine the basic market supply structure. However, the Council and Directorate General XIII (INFSOC) both play an important role than DG IV in issuing legislation that facilitates the transition to competitive markets. 
d. The European Commission – Directorate General XIII (Information Society)

i. DG XIII is responsible for the execution of the EU research and development programs in telecommunications, the Open Network Provision (ONP) legislation and control of implementation of ONP measures by Member States, as well as various harmonization and standardization measures. DG Infosoc also plays an important role in the transition regulation to a competitive marketplace. 
Review of the Framework:

First part: review of the legal instruments (takes place in 2006). Then the review will comprise a thorough examination of the framework’s principles and implementation, especially to remove any bottlenecks that are delaying the provision of faster, more innovative and competitive services. 

The four main areas where the Commission considers changes are needed are:

- putting in place an effective market-oriented strategy for spectrum management in Europe’s internal market, 

- regulating less, but more effectively, by phasing out ex-ante regulation on at least 6 of the 18 sectoral markets regulated today, 

- streamlining the market review procedure, to make it faster, less burdensome and better focused on real bottlenecks, and 

- consolidating the single market, by ensuring that EU rules and remedies are applied consistently across all EU Member States. 

The public presentation is available here. 

State of Art: The Commission will publish a second Communication reporting on the public consultation. This second Commission Communication will mark the last preparatory step of the 2006 Review process, before the publication of the proposals for revision of the Directives constituting the regulatory framework for the eCommunications sector. 
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� Based on: Kiessling et Blondeel (1998) „The EU regulatory framework in Telecommunications – A critical analysis”. http://itc.mit.edu/itel/pubs/kiessling_paper.pdf


� Green paper is a discussion paper, issued by the Commission, on a specific area. White paper follows the Green paper, it already contains the proposals of the Commission.


� The sector of Radio-communications and Telecommunications Terminal Equipment Industries encompasses all products using the radio frequency spectrum (e.g. car door openers, mobile communications equipment like cellular telephones, CB radio, broadcast transmitters, etc.) and all equipment attached to public telecommunications networks (e.g. ADSL modems, telephones, telephone switches).
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